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In the Court of Appeals of the District of Columbia. 


No. 2355. 

Percy Metzger, Appellant, 
vs. 

William Kelly et al. 


a Supreme Court of the District of Columbia. 

United States District Court, No. 802. 

Percy Metzger, Petitioner, 
vs. 

Edward M. Markham, William C. Woodward, Snowden Ash¬ 
ford, Board for the Condemnation of Insanitary Buildings in the 
District of Columbia, Respondents. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington' in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to-wit: 

1 Second Amended Petition . 

Filed May 10, 1909. 

In the Supreme Court of the District of Columbia, Holding a District 

Court. 

United States District Court, No. 802. 

Percy Metzger, Petitioner, 
vs. 

William Kelly, William C. Woodward, Snowden Ashford, 
Board for the Condemnation of Insanitary Buildings in the District 
of Columbia, Respondents. 

To the Honorable Supreme Court of the District of Columbia, hold¬ 
ing a District Court of the United States for said District: 

The Second Amended Petition of Percy Metzger, leave of the Court 
to so amend, first having been had and obtained, respectfully shows 
to the Court as follows:— 

1—2355a 
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rERCY METZGER VS. WILLIAM KELLY ET AL. 


1. That the Petitioner is a citizen of the United States, a resident 
of the District of Columbia, and presents this Second Amended Peti¬ 
tion in his own right. 

2. That William Kelly, William C. Woodward and Snowden Ash¬ 
ford are citizens of the United States, residents of the District of 
Columbia, and constitute the Hoard for the Condemnation of Insani¬ 
tary Buildings in the District of Columbia. 

2 3. That the petitioner is the owner of sub lots numbered 
42, 43, and 44, in square numbered 557 of this District, im¬ 
proved by houses numl>ered and known as 165, 167 and 169 Pierce 
street, Northwest, Washington, D. C. 

4. That heretofore to wit: on the eighteenth (18th) day of No¬ 
vember A. D. 1908, said Board for the Condemnation of Insanitary 
Buildings, caused a notice to l>e served on the petitioner whereby and 
wherein said notice, an order was made and signed by a majority of 
said Board, condemning the premises hereinbefore mentioned, be¬ 
cause of their insanitary condition, and further ordering, that “Unless 
said buildings be changed or repaired,’’ “said buildings should be de¬ 
molished and removed.” A copy of said order being attached to the 
original Petition filed herein, and marked “Exhibit A” which said 
copy is hereby referred to and made a part of this petition. 

5. Petitioner states that by reason of the building regulations ex¬ 
isting and in force in this District at the present time, petitioner is 
unable to resist the carrying out of the order of Condemnation 
herein shown, or to make the repairs necessary to avoid the order 
passed by said Board, although petitioner states that at the time of the 
passage of this said order of the Board for the Condemnation of In¬ 
sanitary Buildings, his said buildings were in a reasonably good state 
of repair and were not in an insanitary condition. Petitioner fur¬ 
ther states that the said order of the Board requiring his said build¬ 
ings to be demolished and removed is arbitrary, unjust and 

3 not warranted by the condition of said buildings, and that 
unless this said order is subjected to the review and determina¬ 
tion of a court of competent jurisdiction, petitioner will have been 
thereby deprived of his property without due process of law. 

6. Petitioner says that under the law creating the Board as afore¬ 
said and described and known as an Act to Create a Board for the 
Condemnation of Insanitary Buildings in the District of Columbia 
and for other purposes, approved May 1, 1909, this court is vested 
with jurisdiction to modify or vacate any order for the demolition of 
a building, made by said Board as aforesaid. 

7. Petitioner further states that in all such cases where this court 


shall refuse to modify or vacate such orders of the said Board, it is 
further vested with jurisdiction to appoint a committee of Award to 
receive and hear evidence respecting the loss and damage w’hich may 
accrue to the owner of property by reason of the destruction of his 
property by an order of said Board. 

8. Petitioner says that the carrying out of the order as herein re¬ 
cited. has already brought considerable loss to the petitioner by reason 
of the cutting otf of rentals received by petitioner. And that the 
demolition and removal of said buildings will bring to the petitioner 
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a large loss of revenue from said houses, as they now stand, to wit:, 
the yearly sum of four hundred and eighty-nine dollars and sixty 
cents ($489.60) the sum petitioner has regularly received from said 
houses and premises for a number of years past, and until this order 
was issued, and posted on his houses by said Board. Petitioner 

4 therefore says that if the said order of the said Board be car¬ 
ried into effect and his said property demolished, he will suffer 

damage by reason of loss to their rental in the sum of $1468.80. 

9. Petitioner says, that said houses can be placed in a good state of 
repair for the sum of four hundred and fifty dollars ($450.00) and 
that when so repaired their value would be the sum of one thousand 
and five hundred dollars ($1500.00). Petitioner therefore says that 
the demolition of said houses will cause him a further loss in the sum 
of one thousand and fifty dollars ($1050.00), this being the value 
of said houses if so repaired, less the sum required to place them in a 
good state of repair. 

Premises considered, petitioner prays as follows: 

Prayers. 

♦ 

First. That the subpoena of this Honorable Court may issue to said 
Board for the Condemnation of Insanitary Buildings in the District 
of Columbia, requiring said Board to answer the exigencies of this 
petition. 

Second. That the Court will vacate and set saide the order of the 
said Board for the Demolition of Insanitary Buildings hereinbefore 
set forth; or will so modify said order as to protect the property of 
petitioner and preserve his rights and interests therein. 

Third. That should the Court decline to vacate or modify said 
order, that the Court will then appoint a Committee of Award to de¬ 
termine the damages accruing to petitioner by reason of the demoli¬ 
tion of his said buildings under the order of said Board; and 

5 that the Court will render judgment in his favor for the 
amount of damages assessed in his favor by such Committee of 

Award. 

Fourth. For such other and further relief as the exigencies of the 
case require and this Court may have pow f er to grant. 

PERCY METZGER, Petitioner. 

VICTOR H. WALLACE, Att’y. 

The respondents to this petition are: 

William Kelly, Dr. William C. Woodw r ard, Snowden Ashford, 
the Board for the Condemnation of Insanitary Buildings. 

Verification. 

I do solemnly swear that I have read the petition by me subscribed 
and know the contents thereof, and that the facts therein stated 
upon my personal knowdedge are true and those stated upon informar 
tion and belief, I believe to be true. 

PERCY METZGER, Petitioner . 
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PERCY METZGER VS. WILLIAM KELLY ET AL. 


Subscribed and sworn to before me this 10th day of May A. D. 
1909. 


J. R. YOUNG, Clerk, 

By F. E. CUNNINGHAM, 

Assistant Clerk, 


6 Motion to Appoint Board or Award. 

Filed January 27, 1911. 

In the Supreme Court of the District of Columbia, Holding a District 

Court. 


District Court, No. 802. 

Percy Metzger, Plaintiff, 
vs. 

Edward M. Markham et al., Defendants. 

Comes now the plaintiff in the above entitled cause, and moves the 
court to appoint the hoard of award prayed for in plaintiff’s second 
amended bill, the mandate of the Court of Appeals heretofore filed in 
this cause, directing this court to proceed with the cause as therein 
set forth. 

PERCY METZGER. 


To Mr. E. II. Thomas, Corporation Counsel: 

Please take notice that the above motion has been filed in this 
cause, and will he called up for hearing on the 3d day of Feb’y A. D. 
1911, before Chief Justice Clabaugh at ten o'clock A. M. or as sooh 
thereafter as counsel can be heard. 

PERCY METZGER. 

7 Order Appointing Committee to Award. 

Filed March 24, 1911. 

* * * * * * * 

Upon consideration of the petition filed herein and the petitioner 
having announced in open court that he does not object to the order 
of condemnation heretofore passed by the Board for the Condemna¬ 
tion of Insanitary Buildings and recited in the petition it is by the 
Court this 24th day of March A. D. 1911, Ordered, That Julius M. 
Schneider, Isaac Gans, George C. Shinn be, and they hereby are ap¬ 
pointed a Committee of Award, who, after taking the requisite 
oath, shall proceed to hear and receive evidence respecting the amount 
of damages, if any such there be, to be awarded to the petitioner as 
the owner of the buildings on Lots numbered Forty-two (42), Forty- 
three (43) and Forty-four (44) in Square Five hundred and Fifty- 
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seven (557), Washington, D. C., heretofore condemned by the Board 
for the Condemnation of Insanitary Buildings, and shall report to 
the Court, in writing, what, if any, compensation is allowed to them 
by the said owner. 

It is further ordered that the Marshal forthwith serve a copy of 
this order upon each of the above named persons, each of whom shall 
take and subscribe an oath or affirmation, before the Clerk of the 
Court, to be filed in this cause, that he is not related in any way to 
the parties who are interested in the property condemned in this pro¬ 
ceeding; that he has no interest whatever in the same; that he 
8 will faithfully, justly, and impartially hear and receive evi¬ 
dence relative to the damages aforesaid; and to assess the dam¬ 
ages to the property involved in this proceeding, to the best of his 
judgment, skill and ability and will return such appraisement and as¬ 
sessment forthwith to the court. 

It is further ordered that the amount of compensation, if any, to be 
awarded petitioner is the value of the materials of the buildings con¬ 
demned as heretofore mentioned. 

HARRY M. CLABAUGH, 

Chief Justice. 


Exception is hereby noted to this order in that it usurps the func¬ 
tions of the Jury. 


H. M. C., C. J. 


Motion to Set Aside Order Dated March 24, 1911, &c. 

Filed March 29, 1911. 

******* 


Comes now the petitioner in the above entitled cause, and moves 
the court to set aside the order made herein, dated March 24th 1911, 
and so amend the same as to permit the committee of award thereby 
appointed, to receive evidence relative to the damage sustained by 
petitioner by reason of the loss of the rents of the buildings 
9 involved in this proceeding, and caused by the action of the 
Board for the Condemnation of Insanitary buildings as set 
forth in the petition herein; and to also receive evidence as to the 
value of said buildings, and the damage to be sustained by petitioner 
by reason of their destruction; and to also receive evidence relative 
to the value of the materials of said buildings; and that said order be 
further amended so as to permit said committee of award to base the 
amount of compensation to be awarded by them, if any, upon such 
evidence. 

PERCY METZGER. 

Take notice that the above motion will be called for hearing on 
March the 31st 1911 at ten o’clock A. M. 

PERCY METZGER. 

To Mr. W. Henry White, Ass’t Corporation Counsel. 
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Motion to Set Aside Overruled. 

Filed April 7, 1911. 

******* 

Upon consideration of the motion of petitioner “to set aside the 
order made on the 24th of March, 1911,” in this cause, the same was 
argued hv petitioner and counsel for defendants and upon peti¬ 
tioner’s being asked in open court, bv the Court, whether he desired 
to object to the order of the Board for the Condemnation of Insani¬ 
tary Buildings, condemning petitioner’s buildings, declined 

10 to say whether he did or not. but insisted that he stood upon 
his petition and further insisted that the Court appoint a com¬ 
mittee of award; it is, therefore, this 7th day of April, 1911, ordered; 
That the order heretofore passed on the 24th day of March, 1911, he 
and the same is hereby modified by striking out of said order the 
following words near the beginning thereof; 

“and the petitioner having announced in open court that he does 
not object to the order of condemnation heretofore passed by the 
Board for the Condemnation of Insanitary Buildings and recited in 
petition,” 

It is further ordered that the said motion be and the same hereby is, 

7 

in all other respects, overruled. 

HARRY M. CLABAUGH, 

Chief Justice. 

Exception to this order as well as the order passed on the 24th day 
of March, 1911, is hereby noted in that it is made to appear that peti¬ 
tioner is not objecting to the condemnation of his buildings, said 
order is further excepted to because it denies to petitioner the right to 
introduce evidence before the committee of award tending to show the 
damage if any sustained by him through the condemnation of said 
buildings and his loss of rentals, from the same, by reason of said 
condemnation, and further because it denies the petitioner the right 
to introduce evidence to show the value of said buildings if put into 
good condition, and the loss sustained by petitioner by reason of the 
condemnation thereof, and further because in its entirety said order 
usurps the functions of the committee of award, as provided 

11 for in the act of Congress approved May first 1906. 

HARRY M. CLABAUGH, 

Chief Justice. 
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Exceptions of Petitioner at Time of Hearing. 

Filed July 31, 1911. 

******* 

Now comes Percy Metzger, the petitioner in the above cause, at the 
time of hearing before the Committee of Award appointed herein, 
and renews all objections and exceptions heretofore taken to the order 
of court herein limiting his right of recovery in this cause to the value 
of the materials of the buildings involved herein; and expressly states 
that he does not waive said exceptions, but insists and relies thereon; 
and again further excepts to said order of court because it does not 
permit him to introduce testimony at this hearing tending to show 
the value of said buildings, and the rental value thereof, and the dam¬ 
age sustained by him by reason of the loss of the value of said build¬ 
ings, and the loss of the rentals thereof through the condemnation of 
said buildings by the Board for the Condemnation of Insanitary 
Buildings in the District of Columbia. 

PERCY METZGER, Petitioner. 

12 Exceptions to Report of Committee of Award. 

Filed August 8, 1911. 

******* 

Comes now Percy Metzger, the petitioner in the above entitled 
cause, and excepts to the report of the Committee of Award herein, 
dated July 28, 1911, and filed July 31, 1911 upon the following 
grounds, to wit: 

1. Because the compensation allowed to petitioner by said report 
is not based upon the value of the materials in the building- involved 
herein prior to their destruction, and as component parts of said 
buildings; but is based upon the value of said materials after said 
buildings have been destroyed, and said materials have been reduced 
to the form of old lumber and junk. 

2. Because in arriving at the amount of compensation allowed peti¬ 
tioner in said report, the Committee of Aw T ard considered evidence of 
witnesses on behalf of the District of Columbia who were not familiar 
with the value and condition of the buildings involved herein at the 
date of their condemnation, and w T ho had never seen said buildings 
until a few T days prior to the giving of their testimony, w T hich was 
nearly three years after the date of condemnation. 

3. Because the compensation allowed petitioner by said report is 
grossly inadequate. 


PERCY METZGER. 
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13 Order Overruling Exceptions, &c. 

Filed August 10, 1911. 

♦ * * * * * * 

Upon consideration of the report of the Committee of Award here¬ 
tofore appointed in this cause and the exceptions to said report filed 
by the petitioner, Percy Metzger, it is, by the Court, this 10th day of 
August, A. I). 1911, adjudged, ordered, and decreed that the said ex¬ 
ceptions be and they hereby are overruled, that the said report be and 
it hereby is confirmed, and that the said petitioner, Percy Metzger, 
have judgment for One hundred and fifty ($150.00) Dollars together 
with the costs of this proceeding as against the defendant, Board for 
the Condemnation of Insanitary Buildings in the District of Colum¬ 
bia; but from said judgment the cost of removing the buildings in¬ 
volved in this clause, including the cost of making good such damage 
to adjoining premises as may result from carelessness or wilful reck¬ 
lessness in such removal, and the cost of publication, if any, author¬ 
ized by Section 10 of the Act of Congress approved May 1, 1906, 
under which this proceeding is brought, shall be deducted unless 
the said Percy Metzger shall, at his own expense, remove the same 
within 20 days from the date of this order; and it is further ordered, 
adjudged and decreed that unless the said Percy Metzger shall removd 
said buildings within the time above prescribed, then and in that 
event, the said buildings shall l>e removed by the said Board for the 

Condemnation of Insanitary Buildings in the District of Co- 

14 lumbia. 

JOB BARNARD, Justice. 

From the above order the petitioner notes an appeal to the Court 
of Appeals, in open Court, the attorney for the defendants being 
present, and bond for costs is fixed in the sum of $100.00. 

, JOB BARNARD, Justice. 

Memorandum. 

August 16, 1911.—Bond on appeal for $100 approved and filed. 

Designation for Record on Appeal. 

Filed September 16,1911. 

******* 

Second amended petition of plaintiff for appointment of committee 
of award. 

Jan’y 7, 1911.—Motion of plaintiff to appoint committee of award. 

March 24.—Order appointing committee of award, and Exceptions 
thereto. 
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March 29.—Motion to vacate order of March 24th, 1911. 

15 April 7.—Order overruling motion, and Exceptions thereto. 

July 6th, ’ll.—Exceptions filed at time of hearing on page 
two (2) of testimony in the report of committee of award. 

August 8, 1911.—Exceptions to award of Committee. 

10, Exceptions overruled, award confirmed, Appeal 

allowed. 

August 16th.—Bond. 


Stipulation. 

For the purpose of saving expense, it is hereby stipulated and 
agreed between counsel of Record for the parties herein that either 
party may present to the Court of Appeals the printed Record in this 
case on appeal in the Court of Appeals, No. 2079, 

VICTOR H. WALLACE, 

A tt’y for Appellant . 


Stipulation as to Part of Record. 

Filed September 22,1911. 

******* 

For the purpose of saving expense, it is hereby stipulated and 
agreed by and between counsel of record for the parties herein that 
either party may present to the Court of Appeals the printed record 
in this case on appeal in the Court of Appeals, No. 2079. 

PERCY METZGER. 

WM. HENRY WHITE, 

Attorney for Defendants. 


16 Supreme Court of the District of Columbia. 

t • 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 15, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 802 United States District Court, 
wherein Percy Metzger is Petitioner and Edward M. Markham et al. 
are Respondents, as the same remains upon the files and of record in 
said Court. 


2—2355a 
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In testimony whereof, I hereunto . ubscribe my name and affix the 
>eal of said Court at the City of Washington, in said District, this 
2nd day of ()c*tol>er, 1911. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk . 

Endorsed on cover: District of Columbia Supreme Court. No. 


2355. Percy Metzger, appellant, 
Appeals, District of Columbia 
Hodges, clerk. 


vs. William Kellv et al. Court of 
Filed Oct. 2, 1911. Henry W. 
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IN THE 


Court tf Appeals if to District of Colombia 

OCTOBER TERM, 1911. 

Percy Metzger, Appellant , 

vs. 

Edward M.Markham, William C. Wood- 2355 

ward and Morris Hacker, Board for the 
Condemnation of Insanitary Buildings in the 
District of Columbia, Appellees. 


This is an appeal from a judgment of the Supreme 
Court of the District of Columbia, holding a District Court, 
entered upon the findings of a Committee of Award ap¬ 
pointed in pursance of the Act of Congress of May 1, 1906. 


STATEMENT OF THE CASE. 

This case has twice been before this Court on appeal. 
The last decision was rendered January 3rd, 1911, and 
is reported in 36. D. C. Appeals 212. 

On October 31, 1908, Percy Metzger, the appellant 
herein, was the owner of Lots 42, 43 and 44, Square 557, 
with the buildings thereon, in the city of Washington, 
D. C. The appellees Markham, Woodward and Hacker 
constituted the Board for the Condemnation of Insanitary 
Buildings in the District of Columbia, and acting under 



the authority vested in them by the Act of Congress of 
May 1, 1906, condemned these buildings and ordered them 
demolished. 

The appellant thereupon filed his petition in the Supreme 
Court of the District of Columbia, holding a District Court, 
praying the appointment of the Committee of Award pro¬ 
vided for by that act. This petition was demurred to, 
and after being twice amended it was again demurred to 
and the demurrer sustained, and upon appellant refusing 

to further plead his petition was dismissed. From this 

% 

order of dismissal appellant prosecuted an appeal to this 
Court. After hearing this appeal this Court reversed the 
order of the Supreme Court of the District of Columbia 
and directed that that Court proceed under appellant’s 
petition in accordance with the views expressed in the 
opinion rendered herein. 

Thereafter, by motion filed January 27th, 1911, the 
appellant requested the lower court to appoint the Com¬ 
mittee of Award in accordance with the statute gov¬ 
erning this proceeding. (Record 4.) 

In pursuance of this motion the court, on March 24, 1911, 
passed an order appointing a Committe of Award. This 
order recited that “the petitioner having announced in 
open court that he does not object to the order of con¬ 
demnation heretofore passed by the Board for the Con¬ 
demnation of Insanitary Buildings etc.,” and ended as 
follows; 

“It is further ordered that the amount of compensation, 
if any, to be awarded petitioner is the value of the 
materials of the buildings condemned as heretofore 
mentioned.” 

To this order the appellant duly excepted. (Record 4 
and 5). 

Thereupon, on March 29, 1911, the appellant filed a 
motion to set aside this order of the court, and prayed 


:3 

therein that the Committee of Award be permitted tb 
receive evidence as to the damage sustained by the peti¬ 
tioner through the loss of the rentals of his buildings, and 
also as to the value of said buildings and the damages to 
be sustained by him by reason of their destruction, as 
well as evidence relative to the value of the materials in 
the buildings, and that the Committee might be permitted 
to base the amount of the compensation to be awarded 
by them upon such evidence. (Record 5). 

By order of the court dated April 7th, 1911, this 
motion was overruled, except that the court modified its 
order by striking out the statement that the petitioner had 
announced in open court that he did not object to the 
order of condemnation. 

This last order was thereupon duly excepted to upon the 
grounds that it denied petitioner the right to introduce 
evidence to show the damage sustained by him through 
the condemnation of the buildings and the loss of rental 
thereof, and evidence as to the value of the buildings 
if put in good condition, and the loss of the petitioner 
by reason of their condemnation, and further because the 
order usurped the functions of the Committee of Award 
as provided for in the Act of Congress of May 1, 1906. 
(Record 6). 

Thereafter the Committee of Award appointed by the 
Court were duly sworn, and on the 31st of July, 1911, met 
for the purpose of hearing testimony. At this time the 
petitioner again renewed his exceptions to the order of the 
court limiting his right of recovery to the value of the 
materials of his buildings. (Record 7). 

After several sessions, and the hearing of considerable 
testimony the Committee of Award filed its report with 
the District Court on the 31st of July, 1911. By this 
report the appellant was allowed compensation in the 
sum of $150. 
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Thereupon, on August 8th, 1911, the appellant filed 
exceptions to the report of the Committee of Award. 
(Record 7). 

By order dated August 10, 1911, the court overruled 
said exceptions and ordered judgment on behalf of the 
petitioner in the sum of $150 and costs. From this order 
and appeal was duly noted, which now brings the case 
before this Court for determination. 


ASSIGNMENT OP ERRORS 

The Court erred; 

1. By its orders of March 24, 1911 and April 7, 1911, 
in limiting the amount of compensation, if any, to be 
awarded to petitioner to the value of the materials of the 
buildings condemed. 

2. By refusing to permit the Committe of Award to 
receive and consider evidence on behalf of the petitioner 
relative to the damage sustained by him by reason of the 
loss of the rents of the buildings condemned. 

3. By refusing to permit the Committee of Award to 
receive arid consider evidence on behalf of the petitioner 
as to the value of the buildings, and the damage sustained 
by him by reason of their condemnation and destruction. 


ARGUMENT. 

The only questions presented for the consideration of 
this Court by the record, relate to the orders of the lower 
court limiting the appellant’s right to recovery to the value 
of the materials of the buildings condemned, and denying 
him the right to have the Committee of Award consider 
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his damages by reason of the toss of rental of his build¬ 
ings and the damage he sustained by reason of their con¬ 
demnation and destruction. 

The evidence produced before the Committe of Award, 
which of course has nothing to do with these questions, 
is therefore not made a part of the record. 

As to the questions presented, we say the language of 
the statue governing this case is plain. It gives a peti¬ 
tioner .three grounds of compensation; (a) compensation 
based upon loss of rental, (b) compensation based upon 
the estimated value of the buildings, and (c) compensation 
for the value of the materials of the buildings. 

We believe the lower court had no authority to deprive 
the petitioner of the right to introduce evidence tending 
to show his right to compensation under any of these 
heads. We believe he has an untrammelled right to go 
before the Committee of Award and introduce evidence 
showing that he has been damaged through the condem¬ 
nation of his buildings by the loss of their rental; by their 
destruction and the loss of their value, as well as testimony 
as to the value of the materials of the buildings. Wc 
believe that in the first instance all these questions are for 
the determination of the Committee of Award. If the testi¬ 
mony in any respect does not sustain their findings, then, 
upon exception being taken thereto, the court can correct 
their finding. But primarily the Committee of Award 
has the right to consider all testimony touching upon the 
three elements of compensation designated by the Statute; 
and the court cannot limit their consideration to such 
elements of compensation as it deems the pleadings justi¬ 
fy, nor deny them the right to consider any or all of the 
three elements of compensation because it believes that 
under the pleadings the petitioner is not entitled thereto. 

The court in this instance refused the petitioner the right 
to compensation as to loss of rental, and damages through 




the destruction of his buildings because the fifth paragraph 
of his petition contained this statement; 

“5. Petitioner states that by reason of the building 
regulations in force in this District at the present time, 
petitioner is unable to resist the carrying out of the order 
of condemnation herein issued, or to make the repairs 
necessary to avoid the order passed by the Board; although 
petitioner states that at the time of the passage of this 
said order of the Board of Condemnation of Insanitary 
Buildings, his said buildings were in a reasonably good state 
of repair, and were not in an unsanitary condition.” 

It will be observed that petitioner does not admit the 

reasonableness or the justice, or even the legality of these 

* 

building regulations. He merely says that he cannot com¬ 
ply with their provisions, or make the repairs necessary to 
avoid the order passed by the Board. 

Was this any reason for denying him full compensation 
under the Act of May 1, 1906? 

Section 14 of that Act provides that in the first instance 
a petitioner may file his petition in the District Court and 
have that court determine the question as to the validity 
of the order of the Board of Condemnation. “Unless the 
court shall find that there is sufficient proof made of the 
necessity of the destruction of such buildings or parts of 
buildings, the order of the Board for the Condemnation 
of Insanitary Buildings shall be modified or set aside, as the 
said court shall direct; otherwise the court may (shall) * * 
appoint the committee of award.” 

Which means that if the court shall find that the order 
of the Board of Condemnation is proper and right, then a 
Committe of Award shall be appointed to assess compen¬ 
sation. And it will be observed that there is nothing in 
the statute which in any case limits the Committee of Award 
in its consideration of any or all of the three elements of 
compensation recognized by the statute. 
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Now we ask what difference is there between a case where 
the petitioner contests the order of the Board of Con¬ 
demnation and goes to hearing before the court, and has 
the court find from the testimony that the houses are so 
insanitary that they cannot be repaired and must be demol¬ 
ished; and a case where the petitioner for the purposes 
of the case, and to avoid delay and waste of time admits 
on the record that he cannot comply with the order of 
the Board. 

In the first case, where the courts decides the issues against 
a petitioner, then, by the very words of the statute it must 
appoint a Committe of Award, and the case goes before 
this Committee de novo to determine the amount of com¬ 
pensation to be allowed the petitioner; and three elements 
of compensation named in the statute are to be considered 
by them. 

Why then, in the second case, should the petitioner not 
be equally entitled to have the Committe of Award pass 
upon the whole question of compensation irrespective of 
, his pleadings or any statements therein contained? 

We base our contention upon the former decision of this 
Court herein, and therefore say that the statements in the 
petitioner’s pleadings have nothing whatever to do with 
the petitioner’s right to introduce evidence before the Com¬ 
mittee of Award tending to show his right to compensation 
under all of the three elements of award set out in the 
statute. The District Court had nothing before it but the 
pleadings, and because of statements in these pleadings it 
had no right to limit the award of the Committee to the 
mere value of the materials in the condemned houses. 

We believe the following quotations from the opinion of 
this Court on the former appeal herein, sustain this con¬ 
tention. This Court said; 

“Statutes of this character are to be constructed strictly 
against the Government, and liberally in favor of the 



citizen whose property is being taken and destroyed. The 
technical rules of pleading have no place in a proceeding of 
this kind. The award of the Committee is not based upon 
issues joined in the pleadings, but it is gathered from the 
evidence applied to the rules for the ascertainment of 
damages as set forth in the statute.” 

Again; “The committee does not look to the pleadings 
for directions but to the court; and the court, in turn, 
instructs the committee as to its duties from the law 
expressed in the act of Congress. 

Again; “He did not contest the propriety of the action 
of the board in condemning his property, but simply sought 
compensation in the manner prescribed by the statute. Tc 
this relief he was entitled” 

Again; “It is unnecessary for the owner, in applying to 
the court for the appointment of a committee of award, to 
make any specific allegations as to the damages to which he 
is entitled. The Act of Congress fully covers this point. 
It prescribes in detail the character of damage to which the 
owner may be entitled and the manner for its ascertainment. 
It is, therefore, the duty of the court, upon the appointment 
of a committee of award to follow the statute, and not the 
pleadings, in instructing the committee as to its duty. The 
statute is the guide to the court, and the committee should 
proceed as instructed by the court.” 

We think these quotations clearly indicate that this Court 
by its opinion intended to express the view that when the 
committee was appointed it was to be permitted to de¬ 
termine the case upon all submitted evidence relative to the 
elements of legal compensation recognized by the statue, 
without referer.ee to any statements contained in the plead¬ 
ings. Therefore, when the District Court attempted to 
limit the scope of the committees findings because of state- 
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ments in the pleadings, it did not “proceed in accordance 
with the views therein expressed.” 

For this reason we say that the judgment of the lower 
court should be reversed and the case remanded for a 
further hearing wherein the appellant may be permitted to 
introduce evidence as to his damage through loss of the 
rental value of his property, and as to his damage through 
the destruction of the buildings themselves. 

II 

This record has not brought before the Court the testi¬ 
mony introduced before the Committee of Award, but in 
view of the fact that another hearing is requested, it may 
not be improper to ask the Court to indicate on this appeal 
the correct manner of ascertaining the “value of the material 
of the building,” under the third element of compensation 
allowed by the statute. 

The Committee of Award based its finding upon the 
value of the materials after the houses had l>een torn down; 
estimating then as so much old lumber, so many old bricks, 
and so much old tin, etc. 

The appellant contends that these materials should be 
considered as parts of an existing house, and their value 
estimated as standing walls, standing chimneys and existing 
roofs, etc. 

III. 

Appellant has found but little reported authority bearing 
upon the questions involved in this case; and prehaps none 
is necessary in view of the plain language of the statute 
and its equally plain construction by the former opinion 
of this Court. We however, call the Courts attention to 
the following case; 
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Gough v. Corporation of Liverpool 
Times Law Reports, (Great Britain) 7—1890-91, 
pp. 581-2. 

IV. 


In view of the foregoing we respectively ask a reversal 
of the jvdgment of the. lower court. 

ReS^eetfullv submitted by, 

X j^ViyTOK H. Wallace, 

Attorney for Appellant. 






